CONVERSION FROM LEASE HOLD INTO FREE HOLD

1.
PROPERTIES ELIGIBLE FOR CONVERSION FROM LEASEHOLD TO FREEHOLD.

All commercial and mixed land use properties allotted by the Department of Rehabilitation, L & DO or the Directorate of Estates and transferred to NDMC by Govt. of India for which ownership rights have been conferred and lease deed executed and registered are eligible for conversion from lease-hold to free-hold. Out of the 27 markets transferred to NDMC, 11 markets have been conferred with ownership rights.  These are:-

1.
Babu Market (Sarojini Nagar)

2.
Aliganj Market

3.
New Central Market

4.
Sarojini Nagar Market

5.
Jor Bagh

6.
Diplomatic Enclave

7.
Bengali Market

8.
Baird Road Market

9.
Bhagat Singh Market

10.
Khan Market, and

11.
Khanna Market

1. Conversion from leasehold to freehold is optional. The person/persons whose names appear on the records of the NDMC as lessee can apply for conversion.  If there are number of lessees, all of them will have to sign the application.  However, the lessee(s) can also give Power of Attorney (which should be registered in the office of Sub-registrar) to sign the application on his /her behalf. If there was already a transaction regarding the properties and the original lessee has given General Power of Attorney to another person for execution of Sale Deed, the GPA holder himself can apply for conversion.  However, in such cases, it should also be specified in the application in whose name the conversion is to be granted.  If there are a series of GPAs, attested copies of all such GPAs must be furnished to establish the link with the lessee on record and the applicant.

2. For each property there should be only one application and all co-lessees will have to sign on the same.  If an application  is not signed by all the co-lessees it will not be accepted. The filled in application along with necessary enclosures wherever applicable  and along with the payment can be submitted in the following branch of the UTI Bank:-

Statesman House, Barakhamba Road.

The bank will give the acknowledgement slip with the seal of the bank to the applicant.  The bank will also give a copy of the challan on receipt of the application and the payment. The bank will not accept the application not accompanied by the challan.  The bank will also not accept the challan not accompanied by the application.

4. Mortgaged property can be converted into freehold. Provided a certificate of ‘No Objection” for conversion is obtained from the mortgagee and the attested copy of the same is attached to the application.  If the property was mortgaged and a copy of N.O.C. from the mortgagee is not enclosed with the application, the conversion will not be granted.

5. PROCEDURE TO BE FOLLOWED IN CASES IN WHICH THE LEASE DEED IS NOT SIGNED OR NOT REGISTERED.

(I) In respect of commercial/mixed land use premises, conversion will be allowed only after the lease deed is executed and registered.

(II) In respect of rehabilitation colonies, in cases where lease deed is not signed or not executed on account of administrative delays the conversion will be allowed. However, if the lease deed was not signed or not executed/registered for certain defaults on the part of the allottee, the conversion will not be allowed.

6. CASES OF MISUSE OF THE PROPERTY.

Conversion will be granted even where a portion of residential property is being put to non-residential use, subject to payment of misuse charges, whether earlier demanded or not.

7. CASES OF UNAUTHORISED CONSTRUCTION

Conversion will be granted to the leasehold properties even if there is unauthorized construction, subject to payment of damages charges, whether earlier demanded or not.  However the applicant will be liable for action under Municipal Bye-Laws.  The conversion to freehold in the presence of misuse/unauthorized construction does not act as a waiver of any action, which is liable to be taken under the building byelaws by the Local Body.

8. CASES OF PAST MISUSE AND UNAUTHORISED CONSTRUCTION. 
In respect of these properties where any amount earlier claimed by the lessor and not paid by the lessees will have to be paid before the application for conversion can be considered.  In respect of those properties where misuse and/or unauthorized construction exists, conversion may be allowed only after recovering the upto date misuse charges and/or damages charges, irrespective of whether earlier demanded or not.

9. CASES OF ENCROACHMENT ON GOVERNMENT/PUBLIC LAND.

Conversion to freehold shall not be permitted in respect of a property involving encroachment on Government/Pubic land.

10. CASES OF DISPUTE BETWEEN THE LESSOR AND LESSEES ABOUT PAYMENT OF CERTAIN DUES.

Conversion will not be granted unless any pending dispute including payment of dues in respect of leasehold premises between the lessor and lessee is resolved.

11. CASES OF PENDENCY OF SUBSTITUTION / MUTATION.

Application can be given by the person/persons in whose names the substitution/mutation will have to be carried out.  However, these applications will be considered only on disposal of pending substitution/mutation case.  On disposal of substitution/mutation case, if it is found that the substitution/mutation is carried out in the name of the same person/persons who applied for conversion, the same application will be taken into account.  Otherwise the conversion application will be rejected.

12. CASES WHERE REVISION OF GROUND RENT HAS BECOME DUE.

In cases where revision of ground rent has become due but has not been revised before the receipt of conversion application, the ground rent would be charged @ five times of the original ground rent w.e.f. the date on which the revision has become due.

13.
GROUNDS ON WHICH THE CONVERSION APPLICATION WILL BE REJECTED.


The conversion application will be rejected on any of the following grounds:

13.1  The lease stood determined/cancelled or the property stood re-entered.

13.2 There is a pending litigation about the title of the property.

13.3 There is a pending litigation between the lessee and lesser.

13.4 The property is mortgaged and No Objection Certificate for conversion   obtained from the mortgagee is not enclosed with the application.

13.5 The application is signed by a person who is not eligible to apply     for conversion.

13.6 If the applicant is a General Power of Attorney holder and the conversion is to be granted in favour of the purchaser and if there is no document to evidence the transaction in favour of the purchaser.

13.7 The applicant is holder of Power of Attorney and the conversion is to be granted in favour of the purchaser and there is no evidence produced in support of the possession of the premises with the purchaser.

13.8 The charges payable under different heads mentioned in the application forms are not fully paid.

13.9   The property involves encroachment on public land/Government land.

13.10 The application is incomplete.

14.
AMOUNTS PAYABLE FOR GETTING THE CONVERSION        FROM LEASE HOLD TO FREE HOLD.

1. Conversion fee. (Remission @ 40% of the prescribed fee is admissible to the recorded lessees)

2. Arrears of Ground Rent, including Revised Ground Rent, if any.

3. Misuses charges/damages charges, if any recoverable.

4. Balance of cost of land/premium, if any.

5. Arrears of any other dues earlier levied by the lessor and not paid by the lessee.

6. A surcharge of 33.1/3% of conversion fee, if the applicant is a GPA holder and conversion is to be granted in favour of a third person.

15.
QUANTUM OF CONVERSION FEE PAYABLE.

15.1 The formula for calculation of conversion fee for commercial and mixed land use properties is given is Annexure-C.

15.2 Remission @ 40% of the prescribed conversion fee is admissible in respect of recorded lessees.

16.
LAND RATES TO BE APPLIED IN THE FORMULAE GIVEN IN ANNEXURE – ‘C’.

The notified land rates prevailing on the date of submission of the application shall be applicable for calculation of conversion fee.  The land rates effective as on 31.5.2003 are given in Annexure – D.  These are liable to be revised without any prior notice.

17.
MODE OF PAYMENT.

The payments referred to in the application can be paid either in the form of a demand draft payable in Delhi or a pay order payable in Delhi, or a Cheque payable in Delhi, payable to NDMC. The conversion fee and surcharge, wherever applicable, can be deposited either in lump sum or in not more than five equal annual instalments or as decided by Director in charge.  If the amounts are paid in instalments, interest calculated @ 10% P.A. on the balance shall also be payable.  The applicants are also liable to pay interest @ 10% on any short payment of conversion fee from the date of submission of application till date of final payment.

18.
GROUND RENT.


The ground rent is payable up to the date on which last of the payments are made by the applicant, whether it is conversion fee or any other dues claimed and not paid by the lessees.

19.
CASES IN WHICH THE APPLICANT CHOOSES TO PAY THE CONVERSION FEE ETC. IN INSTALMENTS AND THE FIRST INSTALMENT PAID ALONG WITH THE APPLICATION IS NOT COMMENSURATE WITH THE NUMBER OF INSTALMENTS OPTED BY HIM.


The shortfall in the payment of 1st instalment will be intimated to the applicant & the applicant is required to pay the balance amount within 30 days, from the date of such communication.  If this amount is not paid within the stipulated time, the crucial date will be reckoned with reference to the date of payment of such amount, for applying the land rates for the purpose of calculation of conversion fee, wherever applicable.

20.
The grant of conversion will be communicated within three months from the date the application complete in all respects is submitted along with complete payments. A conveyance deed will be issued on granting the conversion to freehold.

On approval of the application for grant of conversion, a communication will be sent to the applicant specifying the date on which he should come to the NDMC along with two witnesses and execute the conveyance deed.  This communication will also indicate if any marginal amounts are payable.

21.
If the applicant is the lessee the applicant has to sign the conveyance deed.  If the applicant is a GPA holder, the person on whose name the conversion is granted will have to sign the conveyance deed.  However they can also give Power of Attorney to any other individual to sign the conveyance deed but the Power of Attorney given for this purpose must be a registered one.

22.
REGISTRATION OF CONVEYANCE DEED.


The conveyance deed must be registered.

23.
STAMP DUTY.

(I)
Stamp duty is payable on the conversion amount for registration of the Conveyance Deed.

(II)
If the lease deed was not registered due to administrative delay, the stamp duty is payable on the amount earlier paid for getting the leasehold rights plus the amount now paid for conversion

(III)
If the conveyance deed is not registered within 4 months from the date of execution for whatsoever reason, the same will become invalid and fresh documents are required to be executed.  Fresh documents shall be executed subject to payment of conversion charges (prevailing on the date of application for revalidation) and as per policy prevailing on such date.  However, if, there is no change in the conversion fee, 25% of the stamp duty payable on the document subject to a minimum of Rs.100/- shall be recovered.  In case of loss of the documents, FIR should be registered and advertisement may be made in any leading local daily newspaper and affidavit to the effect that the property is not mortgaged/transferred is required to be submitted.

24.
ORIGINAL LEASE DEED.

The original lease deed should be produced at the time of execution of the conveyance deed.  An endorsement to the effect that the property has been converted into free hold is made on the same and returned along with the conveyance deed.

25.
CASES WHERE THE ORIGINAL LEASE DEED IS LOST.

If the original lease deed was lost, the lessee/applicant must issue a public notice in a prominent daily newspaper having circulation in the area where the property is situated and also execute an affidavit before the 1st Class Magistrate indicating therein how the original lease deed was lost.  Format of the affidavit is at Annexure ‘I’.  A copy of the newspaper bearing the public notice and the original affidavit must be submitted at least 10 days before the date of executing the conveyance deed.  The public notice should have been published in the newspaper at least one month prior to execution of the conveyance deed.

26.
OF PROPERTY HAVING TWO DISTINCT UNITS:

Where the property is distinctly known in the form of two units as A & B, the sub-division is permissible and a request of lessee for sale permission of one of the units shall be considered and accepted and there is no need to take objection to the sub-division effectively carried out by the lessee through his action.  Therefore, conversion application from GPA in respect of one of the units where the lease deed clearly distinguishes the different units by describing the property as A & B shall be accepted.

However, where a number of units are covered under one lease and the lessee is one, it implies that transaction had taken place in respect of some of the units covered by the lease.  In such a situation if the lessee desires conversion, he shall apply for conversion in respect of all the units covered by the lease at the same time.  No piecemeal conversion shall be granted in favour of the same lessee in respect of the properties covered by the same lease.  However, there shall be no objection is he files separate application for each of the unit separately described in the lease deed.

27.
OF PROPERTY IN WHICH SALE PERMISSION IS ISSUED:

In cases where sale permission has been issued by the lessor after recovery of unearned increase and sale deed has been executed and registered, the conversion to free hold shall be allowed after carrying out the mutation and recovery of conversion charges.

In cases where after issue of the sale permission the sale deed has not been executed and the lessee or allottee applies for conversion, the evidence of continued possession of the lessee in the property shall be looked into and request for conversion in favour of the allottee/lessee shall be allowed.  In such cases refund of the amount of the unearned increase shall also be given.  Where the possession is with the purchaser in whose favour application for sale permission was made and lessee himself applies for conversion in favour of purchaser, conversion shall be allowed after recovery of conversion charges along with surcharge from the lessee. 

28.
DOCUMENTS ARE REQUIRED TO BE ENCLOSED WITH THE APPLICATION.
 

The following documents should be enclosed in all cases:

a. Challan (original).

b. Passport size photograph (original) of the lessee/purchaser.

c. Completion certificate / ‘D’ form (Attested Copy)

d. Indemnity Bond as per Annexure ‘F’.

e. Undertaking (Proforma enclosed as Annexure ‘G’).

29.
The following additional documents should be enclosed if the applicant is a GPA Holder:-

i) Registered General Power of Attorney (Notarised Copy).

ii) Evidence of Possession (Attested Copy)

iii) Evidence of Transaction (Attested Copy)

iv) Affidavit to the effect that the lessee is alive and has not revoked the GPA (Annexure-H).  In cases where there is a series of GPA, the affidavit should be in respect of all such GPAs.

29.1
The following documents should be enclosed if the property is mortgaged:

No Objection Certificate from the Mortgagee (Attested Copy)

30
GENERAL GUIDELINES:-

30.1
In cases, where the attorney and applicant (purchaser) are the same person, conveyance deed can be granted in favour of the attorney provided all terms and conditions viz. linkage between the lessee and evidence of possession as prescribed in case of General Power of Attorney are fulfilled.

30.2
In cases, where the lessee enters into sale agreement and also execute General Power of Attorney even after 14.2.1992 such applications should be entertained and conversion allowed in favour of the purchaser by levying conversion charge and surcharge.

30.3
In cases where the applicant is as General Power of Attorney holder and the GPA empowers the applicant to execute Sale Deed / Sale Agreement but he prefers to get the Conveyance Deed executed in the name of the recorded lessee, he shall furnish an affidavit duly sworn before a Magistrate of 1st Class to the effect that no Sale Deed / Sale Agreement has been executed in respect of the property either by the lessee or through the attorney(s) and that the recorded lessee has not parted with possession of the property.

Conversion from lease hold into free hold

Land and Development Office, Ministry of Urban Development, have issued a comprehensive brochure on the subject.  Based on the brochure, I had earlier prepared a note (copy enclosed) for the guidance of the staff, covering matters which have relevance to NDMC.  The note inter alia spells out:

1. Properties eligible for conversion from leasehold to freehold.

2. Misuse of property.

3. Cases of unauthorized construction.

4. Cases on encroachment on public land.

5. Cases of dispute between the lessor and lessees about payment of certain dues.

6. Cases of pendency of substitution/mutation.

7. Grounds on which the conversion application will be rejected.

8. Amounts payable for getting the conversion from lease hold to free hold.

9. Quantum of conversion fee payable.

10. Land rates to be applied.

11. Registration of conveyance deed.

12. Stamp duty.

13. Documents are required to be enclosed with the application.

As will be seen from the enclosed note all commercial and mixed land use properties allotted by the Department of Rehabilitation, L & DO or the Directorate of Estates and transferred to NDMC by Govt. of India for which ownership rights have been conferred and lease deed executed and registered are eligible for conversion from lease hold to free hold.

Coming to the Khan Market cases, there are basically two issues involved:-

1. Conversion from lease hold to free hold 

2. Conversion from residential to commercial (change of purpose)

As regards conversion from lease hold to free hold, the enclosed note gives information that a lessee would like to know before applying for conversion.  The application form which has to be filled in by the lessee seeking conversion is enclosed.  The instructions  filling of the form are also enclosed.

The formula for calculation of conversion fee for commercial and mix land use is given in Annexure ‘C’ which is reproduced below:-

Area
X
Notified land rates

X
 10


        (Commercial/Industrial) on

100



the date of application

The notified land rates prevailing of the date of the submission of the application shall be applicable for calculation of conversion fee, the land rates effective as on 31.5.2003 are given in Annexure ‘D’.  These are liable to be revised without any prior notice.  The notified land rates for per sq. mtr. for residential is Rs.13.860 and for commercial is Rs.28.918 in Khan Market.  To give an illustration the quantum of conversion fee payable in respect of a flat on a plot area measuring 998 sq. ft and having a staircase, say, having an area of 402.67 sq. ft. or 37.41 sq. mtrs. will be as under:-

37.41 X  28980 X 10/100 = 1,08,414.00

Since the lease provide that the rent would be chargeable 2/3 to ground floor and 1/3 to first floor, the conversion charges payable would be Rs.1,08,414.00 X 2/3 = Rs.72,276.00


To give an another illustration, a flat existing on a plot area of 998 sq. ft. with a staircase having an area of 70 sq. ft. for a flat would be as under:-

Chargeable Area.

1.
Plot area    998 charged 2/3 to  1/3  to FF  998X1/3 = 332-67 sq. ft.

2.         Land understand case =  708161

Total = 332.67+70=402.67 say 37.41 sq. mtr.


Remission of 40% of the prescribed fee is admissible to the recorded lessees.


A surcharge of33.1/3% of conversion fee, if the applicant is a GPA holder and conversion is to be granted in favour of a third person.

Representations from Khan Market Shop and flat owners.

There are basically two issues involved in representations being made by Khan Market shop and flat owners.  These are :-

1. Conversion of shops & flats from lease hold to free- hold.

2. Conversion from residential to commercial (change of purpose).

These two issues are discussed below:

1.
Conversion of shops & flats from lease-hold to free-hold.

Land and Development Office, Ministry of Urban Development, have issued a comprehensive compendium of information relating to their office. Based on the compendium , I had earlier prepared a note  for the guidance of the staff, covering matters which have relevance to NDMC.  A copy of the  note is at Annexure I.

As will be seen from the enclosed note all commercial and mixed land use properties allotted by the Department of Rehabilitation, L & DO or the Directorate of Estates and transferred to NDMC by Govt. of India for which ownership rights have been conferred and lease deed executed and registered are eligible for conversion from lease hold to free hold.


The note spells out among other things how cases of misuse of properties, unauthorized construction, encroachment  on public land and, disputes between the lessor and the lessee about payment of dues are to be dealt with while processing requests for conversion.  The note explains how the quantum of conversion fee is to be worked out.  It lists out the grounds on which the conversion application may be rejected and  A specimen of the application requesting for conversion is placed at annexure II and the instructions for filling up of the application form  are at annexure III.  The documents required to be enclosed  with the application are listed in annexure III.  

The formula for calculation of conversion fee for commercial and mixed land use areas ( Annexure ‘C’) is reproduced below:-

Area x Notified land rates x 10/100


(Commercial) on




the date of application

The notified land rates prevailing of the date of the submission of the application are applicable for calculation of conversion fee.  The land rates notified by the Govt. of India  effective as on 31.5.2003 are given in Annexure ‘D’.  They can be revised by the Govt. of India without any prior notice.

In Khan Market, the notified land rate per sq. mtr. for residential is Rs.13,860 and for commercial Rs.28,918. The leases executed in Khan Market provide that the rent would be chargeable 2/3 to ground floor where shops are situated and 1/3 to first floor where flats are situated.  To illustrate, the quantum of conversion fee payable in respect of a shop ground floor on a plot of area, say, measuring 30 sq. mtrs., will be as under

Plot area 


30 sq. mtr.:

Area chargeable: 

20 sq. mtrs.

Conversion charges payable:
20 x  28980 x 10/100 = Rs.57960


Remission of 40% of the prescribed fee is admissible to the recorded lessees. A surcharge of33.1/3% of conversion fee is leviable if the applicant is a GPA holder and conversion is to be granted in favour of a third person. Other amounts payable for getting the conversion from lease hold to free hold are arrears of ground rent, misuse charges, damage charges, arrears of other dues, if any.

2.
Conversion from residential to commercial (change of purpose)


The instructions issued by the Govt. of India (Annexure IV) stipulate that if the Master Plan permits such change according to the land use of the area, the same shall be allowed on the payment of additional premium equal to 50% of the difference between the commercial value of land at the time of offering the terms for change of purpose and the value thereof at the time of last sale or transfer.

In this context, it may be pointed out that the lease deeds executed by the Govt. with the flat owners in Khan Market enjoin that these would be used only for residential purposes.  It has been held by the Supreme Court in Civil Appeal No.1990 of 1991 by Union of India Vs. Des Raj Gupta & others that the lease deed is a contract and the land is to be used as per the agreement between the contracting parties and no change of the user can be made contrary to the agreement even if the Master Plan permits such user.  The Master Plan is only enabling in nature and if the plan permits commercial use in the area, this helps the parties to change the user, if the parties mutually agree to do so.  Thus, for change of use of the premises, a supplementary deed is required to modify the condition in the lease deed.  Accordingly the L & DO has been executing a supplementary lease deed, before allowing such change.

In the wake of the  directions of the High Court of Delhi in the matter of CWP No.3449/2002 by Saroj Tandon & others Vs UOI, L & DO has allowed the change of use from residential to commercial in respect of some flats.  

However, in respect of flats already converted from lease hold to free hold, L & DO did not allow the change of land use (from residential to commercial) on the ground that they could not modify such free hold properties.  In a letter dated 26th December, 2005 to Chairperson, L & DO intimated that “NDMC can levy the charges for the purpose on the same principle as is being adopted by this office at present which is equal to 50% of the difference between the last transaction value/premium originally paid and the present premium based on commercial land rates.”


Summing up:

1. Conversion from lease hold to free hold does not pose any problem.  A well defined procedure exists and the quantum of conversion charges to be levied  is easily workable.

2. Likewise, for change of purpose in respect  of the lease hold flats from residential to commercial, there is a well laid policy which stipulates that if the Master Plan permits such change according to the land use of the area, the change will be allowed on the payment of additional premium equivalent to 50% of the difference between the last transaction value/premium originally paid and the present premium based on commercial land rates.

3. As regards the change of purpose from residential to commercial in respect of  free hold flats, L & DO have stated that they cannot permit  the change on the ground that  the ownership already stands transferred to the holder of the conveyance deed.  They have intimated to NDMC that it can do so on the same principle as adopted by the L & DO in respect of the lease hold properties.  In other words, if the Master Plan permits such change according to the land use of the area, the change may be allowed  by NDMC on the payment of additional premium equivalent to 50% of the difference between the last transaction value/premium originally paid and the present premium based on commercial land rates.

(Jag Mohan)

Consultant

07.12.2006

Chairperson

